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The Tax Cuts and Jobs Act (TCJA) tax reform added an amazing limit on 
larger business losses that can attack you where it hurts—right in your 
cash flow.  
 
And this new law works in some unusual ways that can tax you even 
when you have no real income for the year. When you know how this ugly 
new rule works, you have some planning opportunities to dodge the 
problem. 
 
Over the years, lawmakers have implemented rules that limit your ability 
to use your business or rental losses against other income sources. The 
big three are: 
 

1. The “at risk” limitation, which limits your losses to amounts that 
you have at risk in the activity 

2. The partnership and S corporation basis limitations, which limit 
your losses to the extent of your basis in your partnership interest 
or S corporation stock 

3. The passive loss limitation, which limits your passive losses to the 
extent of your passive income unless an exception applies 

 
The TCJA tax reform added Section 461(l) to the tax code, and it applies 
to individuals (not corporations) for tax years 2018 through 2025. 
 
The big picture under this new provision: You can’t use the portion of your 
business losses deemed by the new law to be an “excess business loss” 
in the current year. Instead, you’ll treat the excess business loss as if it 
were a net operating loss (NOL) carryover to the next taxable year. 
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To determine your excess business loss, follow these three steps: 
 

1. Add the net income or loss from all your trade or business activities. 
2. If step 1 is an overall loss, then compare it to the maximum allowed loss 

amount: $250,000 (or $500,000 on a joint return). 
3. The amount by which your overall loss exceeds the maximum allowed 

loss amount is your new tax law–defined “excess business loss.” 
 
Example. Paul invested $850,000 in a start-up business in 2018, and the business 
passed through a $750,000 loss to Paul. He has sufficient basis to use the entire 
loss, and it is not a passive activity. Paul’s wife had 2018 wages of $50,000, and 
they had other 2018 non-business income of $600,000. 
 
Under prior law, Paul’s loss would offset all other income on the tax return and 
they’d owe no federal income tax. Under the TCJA tax reform that applies to years 
2018 through 2025 (assuming the wages are trade or business income): 
 

 Their overall business loss is $700,000 ($750,000 - $50,000). 
 The excess business loss is $200,000 ($700,000 overall loss less 

$500,000). 
 $150,000 of income ($600,000 + $50,000 - $500,000) flows through the rest 

of their tax return. 
 They’ll have a $200,000 NOL to carry forward to 2019. 

 
To avoid this ugly rule, you’ll need to keep your overall business loss to no more 
than $250,000 (or $500,000 joint). Your two big-picture strategies to make this 
happen are 
 

• accelerating business income, and 
• delaying business deductions.  
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  ANSWERS TO COMMON SECTION 199A QUESTIONS 
For most small businesses and the self-employed, the 20 percent tax deduction 
from new tax code Section 199A is the most valuable deduction to come out of 
the Tax Cuts and Jobs Act. 
 
The Section 199A tax deduction is complicated, and many questions remain 
unanswered even after the IRS issued its proposed regulations on the provision. 
And to further complicate matters, there’s also a lot of misinformation out there 
about Section 199A. 
 
Below are answers to six common questions about this new 199A tax deduction.
 
Question 1. Are real estate agents and brokers in an out-of-favor specified 
service trade or business for purposes of Section 199A? 
Answer 1. No. 
 
Question 2. Do my S corporation shareholder wages count as wages paid by 
the S corporation for purposes of the 50 percent Section 199A wage limitation? 
Answer 2. Yes.  
 
Question 3. Will my allowable SEP/SIMPLE/401(k) contribution as a Schedule 
C taxpayer be based only on Schedule C net earnings, or do I first subtract the 
Section 199A deduction? 
Answer 3. You’ll continue to use Schedule C net earnings with no adjustment 
for Section 199A. 
 
Question 4. Is my qualified business income for the Section 199A deduction 
reduced by either bonus depreciation or Section 179 expensing? 
Answer 4. Yes, to both. 
 
Question 5. I took out a loan to buy S corporation stock. The interest is 
deductible on my Schedule E. Does the interest reduce my Section 199A 
qualified business income? 
Answer 5. Yes, in most circumstances. 
 
Question 6. The out-of-favor specified service trade or business does not qualify 
for the Section 199A deduction, correct? 
Answer 6. Incorrect. 
 
Looking at your taxable income is the first step to see whether you qualify for the 
Section 199A tax deduction. If your taxable income on IRS Form 1040 is 
$157,500 or less (single) or $315,000 or less (married, filing jointly) and you 
have a pass-through business such as a proprietorship, partnership, or S 
corporation, you qualify for the Section 199A deduction. 
 
With taxable income equal to or below the thresholds above, your type of pass-
through business makes no difference. Retail store owners and medical doctors 
with income equal to or below the thresholds qualify in the same exact manner. 

By Kelly Bertelsen 
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Sec. 199A Deduction 



B u s i n e s s   T a x     |   I n d i v i d u a l    T a x    |    N o n p r o f i t   T a x  
 

 

 

Page 4 January 2019 - Newsletter

G I G  H A R B O R  T A X  A N D  A C C O U N T I N G                            VOLUME 6   ISSUE 1   

 
  

In Notice 2018-76, the IRS states that client and 
prospect business meals continue as tax deductions 
under the Tax Cuts and Jobs Act. This is very good 
news indeed. 

 

Under this new IRS guidance, you may deduct 50 
percent of your client and prospect business meals if

 

1. the expense is an ordinary and necessary 
expense under Internal Revenue Code (IRC) 
Section 162(a) and is paid or incurred during 
the taxable year in carrying on any trade or 
business; 

2. the expense is not lavish or extravagant 
under the circumstances; 

3. the taxpayer, or an employee of the taxpayer, 
is present at the furnishing of the food or 
beverages;  

4. the food and beverages are provided to a 
current or potential business customer, client, 
consultant, or similar business contact; and  

5. in the case of food and beverages provided 
during or at an entertainment activity, the 
food and beverages are purchased 
separately from the entertainment, or the cost 
of the food and beverages is stated 
separately from the cost of the entertainment 
on one or more bills, invoices, or receipts. 
The entertainment disallowance rule may not 
be circumvented through inflating the amount 
charged for food and beverages. 

 

To prove your business meals, follow the two 
easy steps below: 

 

1. Keep the receipt that shows the name of 
the restaurant, the number of people at 
the table, and an itemized list of food and 
drinks consumed. 

2. On the receipt, record the name or names 
of the person or persons with whom you 
had the meal and also record the 
business reason for the meal. 

 

In the event the receipt is not available, such as 
with the purchase of hot dogs and drinks at a 
baseball game while sitting in the stands, make 
sure to make a written note of the expenditures 
immediately after the game. 

 

If you charge a business meal to a credit card, 
the credit card statement provides your proof of 
payment. When possible, always pay by credit 
card or write a check so that you have clear proof 
of payment. 

 

Proof of payment is not proof of what you 
purchased, so in addition to proof of payment, 
keep the receipt with the notations as described 
earlier. With this combination of proof of payment 
and receipt with notations, you have what we call 
audit-proof documentation. 

 

IRS SAYS TCJA ALLOWS CLIENT 
AND PROSPECT BUSINESS MEAL 
DEDUCTIONS  
 

Meals and Entertainment Deduction



B u s i n e s s   T a x     |   I n d i v i d u a l    T a x    |    N o n p r o f i t   T a x  
 

 

 

January 2019 - Newsletter Page 5

G I G  H A R B O R  T A X  A N D  A C C O U N T I N G                            VOLUME 6   ISSUE 1   

 
  

 

CHANGES TO NET OPERATING LOSSES 
AFTER TAX REFORM 
 
Tax reform made many good changes in the tax law for the small-business  
owner. But the changes to the net operating loss (NOL) deduction rules are 
not in the good-changes category. They are designed to hurt you and put  
money in the IRS’s pocket. 
 
Now, if you have a bad year in your business, the new NOL rules are designed  
to stop you from using your business loss to find some immediate cash. The new 
(let’s call them bad-for-you) rules certainly differ from the prior beneficial rules. 
 
Old NOL Rules 
 
You have an NOL when your business deductions exceed your  
business income in a taxable year. Before tax reform, you could  
carry back the NOL to prior tax years and get refunds of taxes  
paid in those prior years. 
 
Alternatively, you could have elected to waive the NOL carryback and  
instead carry forward the NOL to offset some or all of your taxable income  
in future tax years. 
 
New NOL Rules 
 
Tax reform made two key changes to the NOL rules: 
 

1. You can no longer carry back the NOL (except for certain qualified  
farming losses). 

2. Your NOL carryforward can offset only up to 80 percent of your  
taxable income in a tax year. 

 
The changes put more money in the IRS’s pocket by 
 

 eliminating your ability to get an immediate tax benefit from your NOL 
carryback, and 

 delaying your ability to get tax benefits from future NOL carryforwards. 
 
We are bringing the NOL rules to your attention in case you need to do some planning 
with us. We likely have some strategies that can help you realize some immediate 
benefits from your business loss. 
 

0Net Operating Losses (NOL)
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By Kelly Bertelsen 

 

 

NEW IRS 199A 
REGULATIONS BENEFIT 
OUT-OF-FAVOR SERVICE 
BUSINESSES  
 
If you operate an out-of-favor business (known in the law 
as a “specified service trade or business”) and your 
taxable income is more than $207,500 (single) or 
$415,000 (married, filing jointly), your Section 199A 
deduction is easy to compute. It’s zero. 
 
This out-of-favor specified service trade or business 
group includes any trade or business 
 

 involving the performance of services in the fields 
of health, law, consulting, athletics, financial 
services, and brokerage services; or 

 where the principal asset of such trade or 
business is the reputation or skill of one or more 
of its employees or owners; or 

 that involves the performance of services that 
consist of investing and investment management 
trading or dealing in securities, partnership 
interests, or commodities. For this purpose, a 
security and a commodity have the meanings 
provided in the rules for the mark-to-market 
accounting method for dealers in securities 
[Internal Revenue Code Sections 475(c)(2) and 
475(e)(2), respectively]. 

 
If you were not in one of the named groups above, you 
likely worried about being in a reputation or skill out-of-
favor specified service business. If you were worried, you 
joined a large group of worried businesses, because 
many businesses depend on reputation and/or skill for 
success. 
 
For example, the National Association of Realtors 
believed real estate agents fell into this out-of-favor 
category. 

But don’t worry, be happy. The IRS has come to 
the rescue by regulating the draconian reputation 
and/or skill provision down to almost nothing. The 
reputation and/or skill out-of-favor specified 
service business includes you if you 
 

 receive fees, compensation, or other 
income for endorsing products or 
services; 

 license or receive fees, compensation, or 
other income for the use of your image, 
likeness, name, signature, voice, 
trademark, or any other symbols 
associated with your identity; or 

 receive fees, compensation, or other 
income for appearing at an event or on 
radio, television, or another media 
format. 

 
Example. Harry is a well-known chef and the 
sole owner of multiple restaurants, each of which 
is a single-member LLC—disregarded tax entities 
that are taxed as proprietorships. Due to Harry’s 
skill and reputation as a chef, he receives an 
endorsement fee of $500,000 for the use of his 
name on a line of cooking utensils and cookware.  
 
Results. Harry’s restaurant business is not an 
out-of-favor business, but his endorsement fee is 
an out-of-favor specified service business. 
 
If you have questions about how the law will treat 
your business income for the new Section 199A 
20 percent tax deduction, please give us a call, 
and we’ll examine your situation. 


